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I. INTRODUCTION
A. Defining Contracts

The Restatement (Second) of Contracts establishes the following
definitions in § 2:

- Promise: a manifestation of intention to act or refrain from acting
so made as to justify a promisee in understanding that a
commitment has been made.

- Promisor: the party making the promise.

- Promisee: the party receiving the promise.

- Beneficiary: the party that will benefit from a performance, when
this person is not the promisee.

“A contract is a promise or set of promises, for breach of which the
law gives remedy, the fulfillment of which is a legal duty” (§ 1
Restatement).

“An agreement is a manifestation of mutual assent by two or more
persons. A bargain is an agreement to exchange promises or exchange a
promise for a performance or to exchange performances” (§ 3
Restatement).

A contract can be made orally or in writing, or inferred from conduct
(8 4 Restatement).

B. Sources of the Law on Contracts

1. Case Law
The case law may vary from state to state.
2. The Uniform Commercial Code (UCC)

In the sales of goods, the Uniform Commercial Code (UCC) applies.
This is a uniform law that all of the states have adopted. However,
Louisiana has not adopted the UCC in all of the ways suggested its
drafters. The UCC applies to contracts for the sale of goods (art. 2) and for
leases (art. 2A). The UCC also deals with:

Negotiable instruments (art. 3);

Bank deposits and collections (art. 4);
Letters of credit (art. 5);

Investment securities (art. 8); and
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- Secured transactions (art. 9).

The present text will limit itself to discussing sales of goods (art. 2)
and will make some references to the UCC provisions governing leases
(art. 2A).

3. Secondary Sources

Finally, secondary sources such as the Restatement (Second) of
Contracts, legal treatises, and scholarly articles may apply.

C. Classes of Contracts
Bilateral contracts are accepted by return promise.

Example: a contract in which Party A promises to sell Party B land at a
particular price if Party B promises to purchase the land at that price.

Unilateral contracts, in contrast, are accepted by performance.

Example: Party A promises to pay $10 to whoever finds and brings him
his lost dog. The person who finds and brings the dog, without notifying
Party A of his acceptance or promising to bring Party A the lost dog, is
entitled to the $10 at the time he brings the lost dog.

II. MUTUAL ASSENT

A. The Objective Theory of Assent
1. An Objective Meeting of the Minds: the Reasonable Person Standard

For there to be a valid contract, there must be a “meeting of the
minds.” Actual mutual assent is not required; it is the expression of assent
through behavior that matters. What is important in the objective theory of
assent is not the inner motives of the parties, but rather, their outward
expressions.

Determining the “secrets of the mind” is thus not necessary in
determining mutual assent. One must determine whether a reasonable
person in the offeree’s position would come to conclude that an offer or
assent to an offer is being made.

Even if the offeror is joking or intoxicated, if his outer conduct would
lead a reasonable person to conclude that there was an agreement, then the
promise is enforceable.
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2. A Written Contract

The commitment does not need to be memorialized as a written
contract. A contract is enforceable as soon as there is a meeting of the
minds.

B. The Offer
1. Definition

An offer is a manifestation of willingness to enter into a bargain, so
made as to justify another person in understanding that his assent to that
bargain is invited and will conclude it (§ 24 Restatement).

2. The Four Elements of an Offer
a. A Commitment

There must be a promise to enter into a contract, not an invitation to
negotiate. Language such as “I offer” or “I promise” tends to indicate
commitment; language such as “I consider” or “I quote” tends to indicate
an invitation for offers.

If the offeror did not intend to make the offer, the objective test will be
used: “would a reasonable person in the offeree’s position know or should
he have known that there was an offer?”

To answer this question, the following will be considered:

- Industry practices and prior practices between the parties.
- Circumstances: was the offer made in jest? If so, would a
reasonable person have construed it to be an offer?

b. Communicated

The offeree must have knowledge of the offer before being able to
accept it.

Example: A offers to buy B’s car for $5,000. B, before he finds out about
the offer, says that he will give A his car for the same price. Since A’S
offer was not communicated to B, B’s communication is merely another
offer; it does not constitution acceptance.

c. Toan Identified Offeree
An offer is always personal; it cannot be transferred to a third party.

The broader the medium for communicating the offer, the more likely the
courts will construe the communication to be an advertisement.



30 PRINCIPLES OF AMERICAN LAW

Advertisements are not offers, but rather, invitations to negotiate or
make offers. However, the Restatement (Second) of Contracts allows
offers to be made to more than one person (8 29 Restatement). The
communication would be a valid offer if it can only be construed as being
open to a single offeree.

For example, if a subject offers a reward to whoever finds and returns his
lost dog, a court would treat the communication as an offer, since it is
implicitly being communicated to an identified offeree: the first and only
person to return the dog.

d. With Definite Terms

The rules requiring definiteness in a contract's terms are based on the
concept that a party cannot accept an offer unless the terms of that offer
are definite (certain).

The essential terms of an agreement must therefore be agreed upon
before a contract is formed. If the terms of an agreement are so indefinite
as to make it impossible for the court to determine them, it is not an
enforceable contract.

Each category of contracts calls for different terms to be defined.

- For contracts of realty, the price and the land to be sold (the
amount and location) must be specified.!

o The land must be identified as to both the amount and the
location to be sold.

- For employment contracts, the duration must be determined.

o The duration may be manifested as a period of time (e.g., a one
year employment contract) or as a task (e.g., a contract to
repair a computer).

o If the duration is not specified, the offeree is considered hired
at will and can quit or be fired at anytime without being able to
enforce any time provision.

- For loans or other financial instruments, the amount loaned, the
maturity date (or “redemption date”) of the loan, the interest rate

(if any), and the repayment terms are generally required. See T.0O.

Stanley Boot Co., Inc. v. Bank of El Paso (Tex.1992).

L With respect to the description of the land, the test turns on whether a court can identify
the land to be sold in order to enforce the contract.



