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CHAPTER 1. INTRODUCTION TO TORT LAW 

I. INTRODUCTION  

Tort law is sometimes referred to as “personal injury law” or “the 

law of negligence,” though tort law in fact encompasses much more 

than just negligence.  

A tort is a civil wrong, other than a breach of contract, for which 

the law provides a remedy. Seventy to eighty percent of torts fall under 

the classification of “negligence torts,” a group of torts in which the 

civil wrong was not intentional.1 The other torts fall into a smaller 

group known as “intentional torts,” where the requisite mens rea is 

intent. 

While the criminal law seeks as its principle objective the 

punishment of the offender, in the civil law, of which the tort law is 

one branch, restitution to the victim is the primary objective. In the 

civil law, retribution also plays a limited role, since courts will at times 

award punitive damages, which are based on a theory of retribution. 

The restitution in the tort law aims to return innocent parties back to 

their original position through compensation. This is done through 

awarding them money damages, which the tortfeasor is required to 

pay. In the criminal law, in contrast, the criminal pays his debt to 

society through paying fines to the government or through serving 

prison sentences.  

Among the other purposes of the tort system are as follow:  

- To discourage negligence and civil wrongs;  

- To protect innocent victims; and 

- To avoid private revenge.  

1. Sources 

The tort law is derived from the common law. However, in some 

states, the tort law is, to a certain extent, based on statute. In other 

states, such as California, it has been largely codified. 

                                                 
1 The majority of these torts are automobile-related. 
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II. DEVELOPMENT OF LIABILITY BASED ON FAULT  

A. Traditional approach: the “strict liability rule.” 

There was a time when fault was not even considered for the 

purpose of ascertaining liability. Determining liability was only about 

asking whether the defendant cause the injury. If so, the defendant was 

liable; if not, he was not liable. Intent, recklessness and negligence 

were not a part of the analysis. 

B. Later developments  

Later, the idea of fault began to enter the system. Under the earliest 

fault rule, the defendant was liable, unless he was able to prove that he 

was utterly without fault. See Weaver v. Ward (K.B. 1616).  

Eventually, the common law developed the notion that the burden 

was on the plaintiff to prove fault (intent for intentional torts, 

recklessness or intent for intentional infliction of emotional distress, 

breach of duty for negligence), not on the defendant to prove that he 

acted with care. See, e.g., Brown v. Kendall (Mass. 1850).  

There is no fault when injury is caused by sudden, unforeseeable 

illness. See Cohen v. Petty (D.C. Ct. App. 1933). Nevertheless, the 

traditional common law rule of strict liability still applies to some 

situations. See Spano v. Perini (N.Y. 1969). 


